TITLE VI

CHILDREN’S PROTECTION CODE

SECTION 1.  ESTABLISHMENT AND JURISDICTION
1.1
Purpose of Code
The young people of the Chippewa Cree Tribe of the Rocky Boy’s Indian Reservation are the Tribe’s most vital resource and because of their importance to the Tribe, their welfare shall be prioritized in an manner consistent in preserving the entire Tribe as a whole.

Whenever a minor child is routed through the Chippewa Cree Tribe Children’s Court, the Court shall facilitate justice that will be consistent with the child’s mental, physical, emotional and spiritual needs.  It is the ultimate goal of the Court, and the Tribe, to turn Juvenile Offenders into productive Tribal Members.  

1.2
Original Jurisdiction
The Chippewa Cree Tribe Children’s Court has original jurisdiction of all proceedings in which a minor child is alleged to be a Juvenile Offender, unless the Children’s Court transfers jurisdiction to Adult Tribal Court pursuant to Section 3.2, Subsection (D) of this Code. 

1.3
Non-Criminal Proceedings
No adjudication upon the status of any child in the jurisdiction of the Chippewa Cree Tribe Children’s Court shall be deemed criminal or be deemed as a conviction of a crime, unless the Children’s Court refers the matter to Adult Tribal Court.

1.4
Definitions

A.
“Children’s Court Counselor” An Officer of the Court who is responsible for conducting informal proceedings with the youth and their parents/legal guardians.  It is the duty of the Children’s Court Counselor to look after the ‘Child’s Best Interests’ when conducting informal proceedings.  

B.
“Delinquent Act” An act, which, if committed by an adult, is designated a crime under Title IV of the Chippewa Cree Tribe’s Law & Order Code and other Ordinances adopted by the Chippewa Cree Tribe. 

C.
“Detention” Holding or temporary placement of a youth in a facility other than the youth’s own home for the purpose of ensuring the continued custody of the youth at any time after the youth is taken into custody.  

D.
“Detention Facility” Means a physically restricting facility designed to prevent a youth from departing at will.  

E.
“Guardian Ad Litem” For the purposes of any court proceeding under this Code, the Court may appoint a Guardian Ad Litem for those youth who do not have a natural or adoptive parent, guardian or custodian willing and able to attend informal or formal court sessions. 

F.
“Juvenile Offender” Any youth who commits a delinquent act prior to her 18th birthday.  

G.
“Juvenile Probation Officer” An officer of the Court who is responsible for monitoring adjudicated juvenile offenders for compliance and periodic reviews of treatment plans or other orders of the Court.  The Juvenile Probation Officer shall report to the Court of any non-compliance or completion of all probation requirements.  

H.
“Legal Guardian” Means any person or persons that have temporary legal custody or legal custody of the Youth. 

I.
“Parent” Means the natural or adoptive parents, but does not include a person whose parental rights have been voluntarily or involuntarily terminated by an Order of any Court.  

J.
“Presenting Officer” An officer of the Court who represents the Chippewa Cree Tribe in all proceedings under this Code. 

K.
“Probable Cause” A reasonable ground to suspect a youth has committed or is committing a crime or that a place contains specific items connected with a crime.

L.
“Probable Cause Hearing” Means that in a Probable Cause Hearing the Tribe’s burden of proof is met when sufficient facts have been established that would lead a Finder of Fact to believe the alleged Juvenile Offender may have committed the Delinquent Act.  

M.
“Youth” Means any person under the age of 18 years old. 

SECTION 2.  ARRESTS AND DETAINMENT OF JUVENILE OFFENDERS

2.1
Arrest with a Warrant
A warrant may be entered directing that a juvenile be taken into custody if the Chippewa Cree Tribe Children’s Court finds that there is probable cause to believe the juvenile committed the delinquent act alleged in the complaint and the Court finds one or more of the following:

A.
The juvenile allegedly committed an act, that if, committed by an adult would be a criminal offense.

B.
A juvenile has violated a valid court order or any Treatment/After Care agreement.

C.
Detention is required to protect the juvenile, other persons or property.  

D.
There are no adequate assurances that the juvenile will appear for court when required.

E.
The law enforcement officer has probable cause to believe that the juvenile has committed an offense. 

2.2
Arrest without a Warrant
A Chippewa Cree Tribe Police Officer may arrest a juvenile without a warrant when that officer or an Officer of the Chippewa Cree Tribe Children’s Court has probable cause to believe a delinquent act has been committed by the juvenile.  This arrest without a warrant must have occurred within a reasonable amount of time the delinquent act allegedly occurred. 

2.3
Juvenile Offender Rights
A.
When a youth is taken into custody for questioning upon a matter that could result in a petition or complaint being filed against the youth, the following shall be advised:

1.
The youth has the right to remain silent and anything she says can be used against her.

2.
The youth and her parents has the right to counsel at their expense.

3.
The youth and her parents have the right to be informed of the charges and any consequences of these charges against the youth.

B.
When a youth is being questioned, their parent/legal guardian must be present at all times.  If a parent/legal guardian is not immediately available, then recurring efforts to locate the youth’s parent/legal guardian shall be made by an Officer of the Court. If the parent/legal guardian cannot be located or made available, then any questioning of the youth shall not be allowed. 

C.
Detainment of any alleged youth offender shall require an immediate hearing.  If the youth is not released to her parent/legal guardian, a probable cause hearing shall be held within 24 hours, excluding weekends and holidays.  

D.
During any detainment of an alleged juvenile offender, notice must be given to the youth’s parent/legal guardian that the youth has been taken into custody. 

E.
Continued detainment of youth permitted.  At the probable cause hearing the Court may continue to detain the youth if necessary, otherwise the youth shall be released into the custody of her parent/legal guardian.  

F.
Unavailability of Bail.  When a youth is detained in a prescribed detention facility, bail shall not be available.  

SECTION 3.  INFORMAL AND FORMAL PROCEEDINGS

3.1
Informal Proceeding
A.
When the Children’s Court Counselor reviews an initial complaint, she may decide with the consent of the Presenting Officer that an informal agreement would be in the best interest of the youth.  Once it is decided that an informal agreement is necessary, notice of the informal proceeding’s time, date and place shall be made available to the youth and her parent/legal guardian.

B.
The informal agreement must be in writing, signed by the youth and her parent/legal guardian and the Children’s Court Counselor.  

C.
At the informal proceeding, the youth’s rights articulated in Section 2.3, subsection A, shall be read.  

D.
Any incriminating statements or admissions made by the youth or the youth’s parent/legal guardian shall not be admissible in any subsequent hearings under this Code.  

E.
All parties involved in the informal proceeding must be made aware of its voluntary status.  Any youth or her parent/guardian cannot be compelled into entering into an informal agreement.  

F.
At the informal proceeding, the Children’s Court Counselor may ask the youth and her parent/guardian to consider the following as part of the informal agreement: 

1.
The youth be referred to a community service provider; 

2.
The youth be ordered to terms of supervision by the Juvenile Probation Office;

3.
That restitution be imposed on the youth; 

4.
Other alternative disposition be imposed with Cultural Awareness be given the highest priority; and

5.
Voluntary exclusion from the Reservation for a specified time period. 

H.
Dispositions.  The following dispositions may be imposed by this informal proceeding that may include, but is not in any way limited to:

1.
Probation; 

2.
Restitution, if applicable; 

3.
House arrest (with all time requirements clearly specified); 

4.
Chemical Dependency Evaluation with  associated recommendations that must be adhered to; 

5.
Community Service, when appropriate; 

6.
Other evaluation, treatment and/or counseling; and

7.
Cultural awareness activities, which shall ultimately be considered with the highest priority. 

I.
All original Informal Agreements between the youth and the Tribe can only be revised within the first three (3) months when necessary.  

J.
The Children’s Court Counselor shall review the youth’s progress every thirty (30) days.  If after thirty (30) days, the Children’s Court Counselor concludes that the youth is not strictly adhering to the Informal Agreement, then the Children’s Court Counselor shall recommend that the Presenting Officer file a Petition to Proceed to a Formal Hearing.  

3.2
Formal Proceeding
A.
Petition.  A petition initiating formal proceedings that allege a youth to be delinquent or otherwise in need of supervision shall be entitled “In the matter of ______________________, a youth” and shall set forth with specificity the charge or offense that must include the following information to be valid: 

1.
Name of Offense the youth allegedly committed; 

2.
Statement of facts constituting the offense in ordinary and concise language; 

3.
Statement of the time and place the offense allegedly occurred; 

4.
Names and addresses (both residential and mailing) of the youth and the youth’s parents/legal guardians; 

5.
Whether the youth is in detention or in shelter care; and 

6.
A list of witnesses who will be used in proving the charges alleged. 

B.
Court Date and Summons

1.
Upon receipt of the Petition the Court shall set a time and place within five (5) business days for the preliminary inquiry hearing, which shall constitute an initial appearance.  All subsequent hearings will be set and held within a reasonable amount of time, unless there is good cause to continue the hearing.  The Chippewa Cree Tribe Children’s Court Judge has the sole discretion to determine what constitutes ‘good cause’ for purposes of continuing any subsequent hearings.  

2.
Summons.  The Presenting Officer, upon filing the Petition, must have the youth and the youth’s parent/legal guardian served with a copy of the Petition.  The summons shall contain the date, time and place for the Youth to answer to the allegations articulated in the Petition.  

C.
Preliminary Inquiry.  

1.
The Preliminary Inquiry shall serve as an initial appearance for the youth accused of committing a delinquent act.  The youth shall answer to the alleged delinquent act with either a plead of “True” (which is the equivalent of guilty) or “Not True” (which is the same as not guilty).  If the youth pleads True, then a Disposition hearing for purposes of determining amount of punishment shall be scheduled within a reasonable amount of time.  If the youth pleads Not True, then the matter shall proceed to an Adjudicatory Hearing where the Chippewa Cree Tribe Children’s Court Judge shall serve as the trier of fact for purposes of determining whether the Youth is guilty of the alleged delinquent act(s).  After a plea of Not True has been entered by the Youth, an Adjudicatory Hearing shall be set within a reasonable amount of time.  

2.
When an Arrest has taken place prior to a Preliminary Inquiry and where the youth is placed in detention or shelter care by the Chippewa Cree Tribe Police Officers or through an Officer of the Children’s Court, there shall be, at a minimum, a probable cause hearing to determine whether or not detainment shall continue.   If further detainment is necessary, then another 24 hour period shall be given for a preliminary inquiry.  

3.
If an Arrest has taken place and the youth has been released to her parent/legal guardian, then the Chippewa Cree Tribe Children’s Court shall schedule a Preliminary Inquiry within five (5) business days.  

4.
Written notice of the Preliminary Inquiry shall be given to the youth and her parent/legal guardian as soon as the time for the Preliminary Inquiry has been established. The written notice, at a minimum, shall include name of Court, time and date for the Preliminary Inquiry, and a brief statement of the allegations made against the youth.  Written notice of the Preliminary Inquiry can be served by an Officer of the Court, Tribal Law Enforcement or through certified mail to the last known address of the youth’s parent/legal guardian. 

D.
Transfer to Adult Court

1.
The Presenting Officer may file a petition requesting the Chippewa Cree Tribe Children’s Court transfer jurisdiction of the youth to Adult Tribal Court.  This Petition shall be referred to as “Petition to Transfer Jurisdiction.”  In order for such a transfer to be valid, the youth must be fourteen (14) years of age at the time of the transfer and the youth must have allegedly committed the delinquent act within exterior boundaries of the Reservation. 

2.
The Children’s Court shall conduct a hearing to determine whether jurisdiction of the youth shall be transferred to Adult Tribal Court.  

a.
The transfer hearing shall be held within a reasonable amount of time from when the Petition to Transfer is filed. 

b.
Written notice of the Transfer hearing shall be given to the minor’s parent/legal guardian at least five (5) days prior to the hearing.  

c.
At the Transfer hearing, the following rights shall be read to the Youth and her parent/legal guardian:

1)
The Youth has the right to remain silent.  Anything the Youth says can be held against her in any subsequent hearings.

2)
The Youth and her parent/legal guardian have a right to counsel at their own expense.  

3)
The Youth and her parent/legal guardian have the right to appeal the outcome of the Transfer hearing.  The Transfer Order shall constitute the final record for purposes of an appeal. 

4)
The Youth need not be a witness against herself. 

3.
Prior to the Transfer hearing, a study and report shall be submitted in writing by the Presenting Officer.  Such information shall include:

a.
The nature and seriousness of the offense in which the Youth is charged. 

b.
The nature and condition of the Youth as evidenced by her age, mental and physical condition, past record of offenses and response to past Children’s Court efforts at rehabilitation.  

4.
The Children’s Court may transfer jurisdiction of the Youth to Adult Tribal Court if the Court finds clear and convincing evidence that both of the following circumstances exist:

a.
There are no reasonable prospects for rehabilitation of the Youth through resources available to the Children’s Court, and 

b.
The offense allegedly committed by the Youth evidences a pattern of conduct which constitutes a substantial danger to the public. 

E.
Adjudicatory Hearing: The Chippewa Cree Tribe Children’s Court shall conduct an adjudicatory hearing for the sole purpose of determining the guilt or innocence of the child.  The hearing shall be private and closed.  

1.
The following rights must be read to the Youth and her parent prior to the initiation of the adjudicatory hearing:

a.
The Youth has the right to remain silent.  Anything the Youth says can be held against her in any subsequent hearings.

b.
The Youth and her parent/legal guardian have a right to counsel at their own expense.

c.
The Youth and her parent/legal guardian have the right to appeal the outcome of the adjudicatory hearing.  Any court orders, transcript, and other pertinent information produced at the adjudicatory hearing shall constitute the final record for purposes of an appeal.

d.
The Youth need not be a witness against herself.

2.
Burden of Proof: The Presenting Officer must prove their case against the Youth beyond a reasonable doubt in order to adjudicate the Youth as an Juvenile Offender.  The Presenting Officer may use police reports, witnesses and any other admissible evidence to prove her case in chief.  

3.
The Youth, parent/legal guardian and any counsel retained by the Youth shall be entitled to introduce evidence to be heard on their own behalf and to cross-examine any adverse witnesses. 

4.
Admission by Youth.  If the Youth admits to the allegations of charges set forth in the Petition, then the Court may proceed to the Disposition Hearing.  

5.
Conclusion of Adjudicatory Hearing: at the end of the adjudicatory hearing the Juvenile Judge, who is the sole finder of fact, shall either find the Youth to be a juvenile offender or dismiss the case.  

a.
If the Youth is found to be an Juvenile Offender at the conclusion

of the Adjudicatory Hearing, then the Court shall set a disposition hearing date within a reasonable amount of time.   

b.
If the Youth is found to have not committed any of the charges alleged in the Petition, then the Juvenile Judge shall dismiss the matter.   Once the matter is dismissed, the Presenting Officer may appeal to the Chippewa Cree Tribe Court of Appeals to overturn the Juvenile Judge’s findings at the trial level.  

3.3
Recording of Adjudicatory Hearing: 

A.
Only adjudicatory hearings shall be recorded by whatever means necessary to ensure a record is preserved for possible appeal to the Chippewa Cree Tribe Court of Appeals. 

3.4
Closed Proceedings:

A.
Adjudicatory Hearings shall be closed to the public.  Only the Youth, parent/legal guardian, relevant Court Staff, witnesses and the Representative of the Youth may attend an adjudicatory hearing.

3.5
Youth Presence Mandatory
A.
The Youth shall be present with their parents or legal guardian(s) at every formal proceeding.

3.6
Application of Rules of Evidence
At the formal hearing, Tribal Rules of Evidence (when developed) shall apply. 

SECTION 4.  DISPOSITION HEARING

4.1
Disposition Hearing.
A.
Disposition Hearing Scheduled.  If the Youth pleads True (again, which is the equivalent of a ‘guilty’ plea) at the Preliminary Inquiry or if the Youth is found to be a Youth Offender at a formal hearing (Adjudicatory Hearing), the Court shall schedule a disposition hearing.  Furthermore, the Court may also schedule a disposition hearing when the Youth violates Probation or other Orders of the Court. 

B.
When Conducted.  As soon as practical the Court shall conduct a disposition hearing for purposes of sentencing the Youth.  Such issues that may be considered when scheduling a disposition hearing may include, but is not limited to: time to serve the Presenting Officer’s witnesses, availability of evidence, availability of pre-disposition report for the Youth and availability of court docket.  

C.
Before the Disposition Hearing, the Court shall direct a Pre-Disposition report be made in writing by the Children’s Court Counselor or Probation Officer and submitted to the Court, the Youth and parents/legal guardians.  

4.2
Pre Disposition Report
A.
The Children’s Court Counselor or a Juvenile Probation Officer shall prepare a written petition describing all reasonable and appropriate dispositions.  The report shall contain a specific plan for the care of and assistance to the Youth calculated to resolve the problems presented in the Petition.

4.3
Disposition
The Court may enter its judgement making one or more of the following dispositions be imposed on the Youth:

A.
Place the Youth on probation,

B.
Place the Youth in a Detention Facility or Shelter,

C.
Place the youth in an institution or Agency designated by the Children’s Court,

D.
Require the Youth to pay restitution.  The Court may review the following factors when determining whether the youth shall pay restitution: age, ability of the Youth and/or Parents/Legal Guardians to pay and the amount of damage to the victim or the victim’s personal and/or real property.  When determining amount of damage to personal and/or real property, fair market value shall be used. 

E.
Place the Youth in the Youth Healing to Wellness Court after one or more drug and/or alcohol related offenses, 

F.
Community Service.  In lieu of fines or fees when necessary.

G.
Cultural Awareness.  To participate, observe, listen or otherwise interact with another person who is knowledgeable in the tradition and cultural activities/ceremonies of the Tribe.  Cultural Awareness as an alternative sentence shall be prioritized.  

H.
Any other legal remedies as allowable by law for purposes of administering justice on the Reservation.  

SECTION 5. PROBATION & PROBATION OFFICERS
5.1 
Causes for Probation
When a Youth has been adjudicated a Juvenile Offender, the Court shall assign the matter to a Juvenile Probation Officer who shall be required to inquire about the holistic welfare of the youth. 

5.2
Probation Officers
Probations Officers shall have the following authority, which shall include but is not limited to:

A.
Looking after the interests of delinquent Youth of the Reservation, 

B.
Make investigations and file petitions when it is believed a Youth may have violated Probation,

C.
Furnish the Court with information and assistance when requested by the Children’s Court Judge,

D.
Administer urinalysis tests on Youth when Ordered by the Court. 

E.
Prepare and present Pre-Disposition reports to the Court. 

SECTION 6.  PROBATION REVOCATION
6.1
Violation of Probation.

A.
When it is believed that a Youth may have violated Probation, the Probation Officer or the Presenting Officer shall Petition the Children’s Court for a Probation Revocation Hearing. 

6.2 
Probation Revocation Hearing
A.
When Scheduled: Once a Petition for a Probation Revocation Hearing has been received by the Children’s court, a hearing shall be scheduled in a timely manner.   Notice shall be given to the Youth and parent’s/legal guardians to the time, date and place of such hearing.  

B.
Outcome of Probation Revocation Hearing.  If the Youth has been found by the Children’s Court Judge not to have violated probation, then the matter shall be dismissed.  If the Children’s Court Judge finds that the Youth did indeed violate his/her Probation, then the matter shall proceed immediately into Disposition Hearing.  

C.
Disposition of Probation Revocation Hearing.  Any disposition given to a Youth who has been found to have violated his/her Probation shall be consistent with Section 4.3 of this Code and may include Criminal Contempt of Court. 

SECTION 7.  MISCELLANEOUS PROVISIONS
7.1
Court Records

A.
A record of all hearings under this Code shall be made and kept separate from adult files.

B.
All Children’s Court records shall be confidential and shall not be open to inspection to any but the following:

1.
The Youth,

2.
The Youth’s parents or legal guardians,

3.
the Children’s Court Counselor,

4.
the Presenting Officer,

5.
the Probation Officer,

6.
the Public Defender or other Advocate for the Youth,

7.
and Tribal Law Enforcement. 

C.
Any outside Federal or State Law Enforcement Agencies shall request in writing any records under this Code. 

7.2
Expungement

A.
When a Youth, who has been the subject of any proceeding before the Children’s Court, attains the age of twenty one (21), the Chief Judge of the Tribal Court shall order the Clerk of Court to destroy the Court Records of the Youth.  

7.3
Contempt of Court

A.
Any wilful disobedience or interference with any Order of the Children Court shall constitute Contempt of Court.

B.
The Children’s Court may punish the Youth and/or the Youth’s parents/legal guardians for Contempt of Court.

7.4
Severability 

A.
Should any section or subsection of Title VI be found unconstitutional, then only that part rendered unconstitutional shall be stricken with the remainder of Title VI to remain intact and valid.  
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